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Passed by Shri Uma Shanker Commissioner (Appeals-i)
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Arising out of Order-in-Original No SD-04/Ref-34/AK/2015-16 Dated 29.01.2016 Issued

by Assistant Commr STC, Service Tax, Ahmedabad

g arfieieal @ M Td T Name & Address of The Appellants
M/s. Astron Packaging Ltd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/~ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the apiount:of: -

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in-the form of | ™
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public ve ,7\
Bank of the place where the bench of Tribunal is situated. T
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (Ol0) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the

adjudication authority shall bear a court fee slamp of Rs.8.50 paise as prescribed under
Schedule-1 in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(i) amount of erroneous Cenval Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
applicatioi and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penally, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Astron Packaging Limited, Plot No. 22/23/34-37 , survey No.
427/P , Mahagujarat Industrial Estate, Sarkhej- Bavia Road,, Village
Moraiyya, Dist. Ahmedabad- (hereinafter ‘referred to as ‘appellants’) have
filed the present appeals along with condonation of delay, against the Order-
in-Original number  SD-04/REF-34/AK/2015-16  dated 29.01.2016
(hereinafter referred to as ‘impugned -orders’) passed by the
Asst.Commissioner, Service Tax Div-IV, APM Mall, Satellite, Ahmedabad
(hereinafter referred to as ‘adjudicating authority’); '

2. The facts of the case, in brief, are that the appellants, The
manufacturer exporter engaged in manufacture and export of Cor‘rugated
boxes have filed refund claim of Rs. 1,23,434/- under notification No.
41/2012- ST dated 29.06.2012 (hereinafter referred to as “said notification”)
for refund of service tax paid on specified services like GTA/ Man power
recruitment and supply/ CHA /Clearing and forwarding services etc used for

export. Entire claim was rejected vide impugned OIO due to following-

I.  Price consideration between buyer and claimant is on FOB basis. In
such cases goods have to be delivered on vessel which means the
place of delivery is port of shipment. Place of removal in this case is
port in terms of section 4(3)9c)(iii) read with CBEC circular No.
999/6/2015-CX dated 28.02.2015 read with circular 988/12/2014-CX -
dated 20.10.2014. As per para 1(a)(A) and 1(a)(B) of Notification
41/2012- ST refund of “specified services"' used beyond “place of

" removal” bet before exportation of goods is admissible. Since services
are utilized before place of removal and not after place of removal of

goods, refund can not be granted.
II. Appellant has not produced BRC of goods exported.
3. Being aggrieved with the impugned order, the appellants preferred an

appeal on 21.04.2016 before the Commissioner (Appeals-1I) wherein it is

contended that-

has met with accident.
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II. Notification 41/2012- ST has been amended retrospectively w.e.f.
01.07.2012 by virtue of clause 157 of Finance Bill 2016 vide Noti. No.
01/2016-ST dated 03.02.2016. Explanation at para (1), clause (A) for
sub-clause (i) has been substituted by words....."In the case of
excisable goods, taxable service that have been used beyond factory
or any other place or premises of production or manufacture of the
said , for export; . Clause (B) is also omitted vide said amendment.

ITII.  If the decision of impugned OIO that place of removal in instance case
is port is to be upheld then CENVAT credit should be extended to the
appellant.

IV. A substantive benefits conferred upon by jugglery in interpretation of

term “place of removal”

4, Personal hearing in the case was granted on 06.12.2016. Shri M. K.
Kothari, consultant of appellant, appeared before me and reiterated the

grounds of appeal.
DISUSSION AND FINDINGS

5. T have éarefully gone through the facts of the case on records, grounds of
appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Perused condonation of delay
application. I am_satisfied with the reason put forth for delay. I condone the
delay of 16 days in filing appeal. Sort question to be decided is-

I.  Whether or not refund of taxes paid on service is admissible for
services used beyond factory gate in exportation of goods in terms of
retrospective amendment made vide notification 01/2016-ST dated
03.02.2016 in said notification.

II.  Whether or not refund is granted if BRC are not submitted i.e if sales

proceeds have been not received.

6. Regarding first issue of “place of removal” I observe that refund/is"i""'T'F':"'j_;.v_‘_

of para 1(a)(A) and 1(a)(B) of Notification 41/2012- ST. I find' that

amendment made by virtue of clause 157 of Finance Bill 2016 in parent said_

denied on conclusion that “place of removal” is port of exportation in tei’%m’
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notification vide notification 01/2016-ST dated 03.02.2016 is retrospective in
nature. Impugned order is issued prior to enactment. The said amendment
makes it abundantly clear that “place of removal” is factory gate in case of
manufacturer exporter even for FOB agreement with buyer. I therefore, hold
that place of removal is factory gate and consequently refund is admissible
for specified input service used after clearance from factory gate for
exportation of goods in view of the notification No. 1/2016- ST ibid.

7. Itis undisputed fact that the services , for which rebate claim has been
filed, have been used by the Appellant after the clearance of goods from
factory gate up to port from where goods have been exported. Substantive
benefits conferred upon appellant for exporting goods can not be denied by
mistakes in interpretation of term “place of removal”. Intension of
Government is not to export taxes but the goods. To carry out the said
object and purpose government has come out with various scheme and
notification to see to it that taxes paid on inputs used in final product /
service or paid on exportation of final product are refunded to exporter.
Appellant has given declaration that they have not availed CENVAT credit as
a manufacturer. Manufacturer exporter for expoft goods can nullify the input
service incidence either by taking credit under central excise or by taking

refund of it under service tax notification.

8. Regarding second issue I am of considered view that procurihg BRC
from banks takes considerable time. Circumstances are beyond the control
of exporter submit it in time. One should not compel the exporter to do
which is not in his hand. It is well settled principal of law that law does not
compel a man to do that which he can not possibly do and the said principal
is well expressed in legal maxim “lex non cogit ad impossibilia”. The
unforeseen circumstances beyond the control of the respondent. Moreover
there is no condition mentioned in said notification or in prescribed form-A
under said notification that sales proceeds should have been received before
granting rebate. Para 4 of said notification is only recovery provision which
required to be resorted in case goods are not exported for recovery of rebate

granted.

S. In view of above, appeal filed by the appellants is allowed.
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10. The appeals filed by the appellant stand disposed off in above terms.

ATTESTED

Y\f
(R.R. PATEL)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To, g

M/s. Astron Packaging Limited,
Plot No. 22/23/34-37 ,

survey No. 427/P,
Mahagujarat Industrial Estate,
Sarkhej- Bavla Road,

Village Moraiyya,

Dist. Ahmedabad

Copy to:
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1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Asst. Commissioner, Service Tax Div-IV, APM mall, Satellite,

Ahmedabad.

5) The Asst. Commissioner(System), C.Ex. Hg, Ahmedabad.

6) Guard File.
7) P.A. File.
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